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If disapproval of the project is under consideration would result
in predictable actions by others, such as the proposal of some
other project, this “no project” consequence should be
discussed. In certain circumstances, the no project alternative
means “no build” wherein the existing environmental setting is
maintained. However, where failure to proceed with the project
will not result in the preservation of existing environmental
conditions, the analysis should identify the practical result of
the project's non-approval and not create and analyze a set of
artificial assumptions that would be required to preserve the
existing physical environment.

However, as with the determination of each alternative, the “no project” alternative is governed by
the rule of reason. CEQA Guideline 15126.6(f). The law is clear that “an EIR need not consider ‘an
alternative whose effect cannot be reasonably ascertained and whose implementation is remote and
speculative’ {citation], an EIR is not obliged to examine ‘every conceivable variation of the “no
project” alternative.” Planning and Conservation League v. Castaic Lake Water Agency (2009} 180
Cal.App.4th 210, 246 (citing Residents Ad Hoc Stadium Com. v. Board of Trustees (1979) 89
Cal.App.3d 274, 286-288.)

Contrary to the assertion by the Applicant, the mere existence of land use entitlements does not
create a presumption that the rights bestowed by those entitlements would be exercised if the
proposed project is not approved. Instead, the existence of those entitlements are but one factor
contributing to the overall determination of what is “reasonably expected to occur in the foreseeable
future if the project” is not approved.

Scope of Ministerial Permits

Should the “no project” alternative include an analysis of the rights bestowed on the property owners
under the current land use entitlements, it is necessary to clarify the scope of those rights. The
Applicant asserts that the current land use entitlements, an approved subdivision map, bestows an
unfettered right to build a residential structure on each of the 170 lots existing on the project site.
This is simply incorrect. Although the permits are ministerial, an applicant is not guaranteed that a
permit will be issued or, if the permit is issued, a certificate of occupancy would be granted. Any
application for a ministerial permit must meet the “fixed standards or objective measures” before the
permit will be issued. In the instance of a request for a building permit for a residential structure, the
applicant must demonstrate that there is a sufficient potable water source to serve the residence.
(See, 2010 California Plumbing Code, Chapter 6, section 601.1.) Additionally, any residential unit
built on the project site must also install automatic fire sprinkler systems. (See, 2010 California
Residential Code, Section R313.) The Charleston View area is not served by a water system;
instead, water is supply by individual wells. Therefore, if a property owner wishes to build a house,
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a well permit would be issued enabling the property owner to drill a well. A building permit would be
issued, but conditioned upon the property owner proving the existence of potable water. Therefore,
if a well is drilled and construction undertaken, a certificate of occupancy would not be granted
unless the Environmentai Health Department confirms the existence of potable water and the
Building and Safety Department determines the fire sprinkler system requirements are met. If not,
the well must be abandoned in accordance with state law (i.e. sealed) and a certificate of occupancy
denied.

It is not uncommon in areas where potable water supplies are uncertain for a property owner to
obtain a well permit and drill a well before seeking a building permit. After the well is drilled, the
Environmental Health Department then determines if the well produces a sufficient flow to satisfy
the requirements for potability. If not, that information is communicated to the Building and Safety
Department and a building permit will not be issued.

Therefore, the construction of any residential unit on the project site is conditioned upon compliance
with applicable building codes, including those requiring the existence of an adequate water source.

“Facts on the Ground”

The Applicant is correct in that CEC staff must look at the “facts on the ground” when determining
the scope of the "no project” alternative. However, those “facts” are not limited, as a matter of law,
to the existing land use entitlements. Instead, staff must consider all facts when determining “what
would reasonably be expected to occur in the foreseeable future if the project were not approved.”
The law does not mandate staff to assume that existing land use entitliements will be exercised.
The “facts on the ground” may warrant a finding that the current plan or right is so “remote and
speculative” as to warrant its exclusion from the analysis. In this case, the “facts” not only include
the land use entitlements cited by the Applicant, but also the following facts: (1) the subdivision
map is 40 years old; (2) fewer than 6 residential building permits have been issued for the
Charleston View area, including the project site, during the past ten years; (3) no plans have been
identified to construct any residential units on any of the lots should the proposed project not
proceed; (4) the site is located in an area with very limited services; (5) the site sits within a short
commute to areas with large housing stock (Pahrump and Las Vegas, Nevada); and (6) current
economic predictors suggest residential development of the project site is unlikely in the near future.
Moreover, the overdraft status of the ground water basis may create further barners to full
development of the lots located on the project site.
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Conclusion

Section 15126.8 of the CEQA Guidelines requires CEC staff to analyze a number of factors before
determining the scope of the "no project” alternative. Applicant’s attempt to define those factors
before evidentiary hearings is premature and contrary to the requirements of CEQA. Applicant will
have every opportunity to make its case after the facts have been fully vetted. As such, the
requested relief should be denied.

Should you wish to discuss this matter in more detail, please feel free to contact me.
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